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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8221 


ALEXANDER REESE, JR., an infant, by Alexander 
Reese, his Father and next friend, Appellant 

vs. 

ASTOR CAB COMPANY, a body corporate, 

Appellee. 


BRIEF FOR APPELLANT 


Jurisdictional Statement. 

This is an appeal from a Judgment of the Municipal 
Court of the District of Columbia, entered upon a verdict 
of a Jury in favor of the Appellee. 

Title 17, Sec. 104, D. C. Code of 1940 authorizes review 
by this Court of such Judgments of the Municipal Court. 

Statement of the Case. 

The present action is one brought to recover damages for 
personal injuries sustained by the appellant on August 24, 
1941 resulting from the negligent operation of a taxicab 
owned by the appellee, Astor Cab Company, 
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The appellant is an infant fourteen (14) years of age, 
(K. 9) (App. 1) and on the date aforesaid was riding and 
propelling a bicycle in a westerly direction on G Street, 
N. W.; while within its intersection with New Jersey Ave¬ 
nue, N. W. he collided with a taxicab owned by the appellee, 
which was proceeding south on New Jersey Avenue. (R. 9, 
10.) (App. 1.) 

An investigation of the occurrence of the accident was 
made by Police Officer H. B. Quantrille. He made a writ¬ 
ten incidental and traffic record of the accident. (R. 12) 
(App. 2) (Exhibits.) 

These written records were admitted into evidence at the 
request of the appellee and over the objection of appellant. 
(R. 14) (App. 3, 4.) 

After the records had been admitted into evidence, the 
appellant recalled as his witness the police officer who had 
made them, and attempted to elicit from him information 
surrounding the circumstances of the making of said rec¬ 
ords. The Court refused to allow appellant’s counsel to 
question the police officer in such respect. (R. 15, 16) (App. 
4, 5.) 

Statute Involved. 

The Act of Congress under which the Police Records were 
admitted into evidence is the Act of June 20, 1936, 49 Stat. 
1561,28 U. S. C. A., Section 695. The Act, in pertinent part, 
reads as follows: 

“BE IT ENACTED BY THE SENATE AND HOUSE 
OF REPRESENTATIVES OF THE UNITED 
STATES OF AMERICA IN CONGRESS ASSEM¬ 
BLED, That in any Court of the United States and in 
any court established by Act of Congress, any writing 
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or record, whether in the form of an entry in a book or 
otherwise, made as a memorandum or record of any 
act, transaction, occurrence, or event, shall be admis¬ 
sible as evidence of said act, transaction, occurrence, or 
event, if it shall appear that it was made in the regular 
course of any business, and that it was the regular 
course of such business to make such memorandum of 
record at the time of such act, transaction, occurrence, 
or event or within a reasonable time thereafter. All 
, other circumstances of the making of such writing or 
record, including lack of personal knowledge by the 
entrant or maker, may be shown to affect its weight, 
but they shall not affect its admissibility. The term 
‘business’ shall include business, profession, occupa¬ 
tion, and calling of every kind. ’ ’ 

Statement of Points. 

1. The Court erred in admitting into evidence the police 
accident reports of the investigation of the accident. 

2. The Court erred in failing to permit appellant’s coun¬ 
sel to question police officer H. B. Quantrille as to the cir¬ 
cumstances of the making by him of the said reports, after 
the same had been admitted into evidence at the request of 
appellee. 


Summary of Argument. 

1. The admission of the records made by Police Officer 

H; B. Quantrille was erroneous and prejudicial. 

✓ 

2. After having admitted the records into evidence, the 
Court erred in failing to permit appellant’s counsel to ques¬ 
tion Police Officer H. B. Quantrille as to the circumstances 
surrounding the making of the police records. 
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ARGUMENT. 

1. The Admission of the Records Made by Police 
Officer H. B. Quantrille Was Erroneous and Prejudicial. 

The police officer did not see the accident. His reports 
were based entirely upon hearsay. These reports could 
not be admissible but for the Act of Congress, 28 U. S. C. A., 
Section 695, quoted hereinabove. The question as to wheth¬ 
er or not such reports are admissible in evidence was raised 
in the case of McWilliams vs. Lewis , Number 7776, (App. 

D. C.) (_F (2)_) decided by this Court on the 

29th day of December, 1941. 

This Court, in speaking through Mr. Justice Edgerton, 
did not decide the question concerning the admissibility of 
these records, although Mr. Justice Edgerton stated that in 
his own opinion the records were rightly admitted. The 
Court, however, stated that the admission of the records 
was not prejudicial, since they added nothing to the police 
officer’s testimony. 

In the present case, the facts are different, in that the 
appellee did not call as a witness the officer w T ho made the 
reports but subpoenaed them through the office of the Su¬ 
perintendent of Police, and had them introduced into evi¬ 
dence by a person who was not familiar with them even 
though the police officer who made them was present in the 
court room. (R. 14) (App. 3, 4.) 

Counsel for appellant objected to the introduction of the 
records on the grounds that the same constituted hearsay 
insofar as the witness was concerned, and furthermore that 
the police officer who made the records was present in Court, 
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and that the proper procedure would be to have the police 
officer who made the records refresh his recollection there¬ 
from. This objection was overruled by the Court. (R. 14) 
(App. 2.) 

It is our contention that under these circumstances ad¬ 
mission of these records was clearly prejudicial and er¬ 
roneous. These reports show that the appellant was the 
driver of the “striking’’ vehicle and the police officer’s con¬ 
clusion that the appellant’s vehicle “was driven carelessly” 
and that the appellee’s vehicle “was driven properly.” (See 
R. 14, 15 and Exhibits) (App. 3, 4.) These records and 
the officer’s conclusions contained thereon were read to the 
jury and clearly were prejudicial to the appellant’s case. 
(R. 15) (App. 4) Furthermore, it was a question of fact 
for the jury to decide as to which vehicle was driven “prop¬ 
erly” and which vehicle was driven “carelessly.” To per¬ 
mit a witness’ statement to be read to the jury as to re¬ 
sponsibility for the collision is simply to usurp the func¬ 
tion of the jury. 

At most, the case of McWilliams vs. Lewis, supra, held 
that these reports could be used only by the witness to re¬ 
fresh his own recollection. It will be noted that similar 
statutes were passed in New York and Maryland. In New 
York it has been held that a policeman’s official report of 
an accident is inadmissible under the statute. To this ef¬ 
fect, see the case of Johnson vs. Lutz, 253 New York 124; 170 
N. E. 517. 

In view of the distinction between the present case and 
the case of McWilliams vs. Lewis, supra, and the manner in 
which the records were received in evidence, we contend 
that the Trial Court in the present case committed error and 
that this error was definitely prejudicial to the appellant. 




6 


2. After Having Admitted the Records, the Court 
Erred in Failing to Permit Appellant’s Counsel to Ques¬ 
tion Police Officer H. B. Quantrille as to the Circumstances 
Surrounding the Making of the Police Records. 

We further contend that if the Court rightfully admit¬ 
ted the records as being within the purview of the Act of 
1936, then the Court should have permitted the appellant 
to show all the circumstances surrounding the making of 
these records. The Court, on the one hand, gave full force 
and effect to the Act of Congress by admitting the records, 
but on the other hand refused to give full force and effect 
to the Act of Congress by refusing to permit the appellant 
to show all the circumstances surrounding the making of 
the records. In this respect it will be observed that the 
Act of Congress states: 

“• * * All other circumstances of the making of such 
writing or record, including lack of personal knowledge 
by the entrant or maker, may be shown to affect its 
weight, but they shall not affect its admissibility * * V’ 

The Court, having permitted appellee’s counsel to read 
to the jury the police officer’s conclusion from his records 
that the appellant’s vehicle “was driven carelessly” and 
that the appellee’s vehicle “was driven properly” (R. 14, 
15 and Exhibits) (App. 3, 4), then the Court should have 
permitted the appellant to question the police officer as to 
the facts he obtained which led to such a conclusion on his 
part. In this respect, appellant’s counsel asked the police 
officer to state what information he had obtained from the 
cab driver as to the happening of the accident, and an ob¬ 
jection to the question was sustained by the Court. (R. 15) 
(App. 4.) Appellant’s counsel also asked the police of¬ 
ficer as to what information he obtained from the cab driver 
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as to the point of impact, and an objection to the question 
was sustained by the Court. (R. 15) (App. 4). 

Every question asked by appellant’s counsel which at¬ 
tempted to elicit from the police officer the source of his in¬ 
formation and any circumstances surrounding the making 
of the reports was objected to and the objections were sus¬ 
tained. (R. 14,15) (App. 3,4.) 

CONCLUSION. 

We contend that since the policeman’s written statement 
and conclusions were read to the jury and were definitely 
damaging to the appellant, then the appellant should have 
had an opportunity to question the police officer who made 
the written statement as to the source of his information. 

In view of the errors committed by the Court we respect¬ 
fully request that the judgment of the trial Court be re¬ 
versed and a new trial granted. 

Respectfully submitted, 

I. IRWIN BOLOTIN, 

National Press Bldg., 
Washington, D. C., 

Attorney for AppelUmt. 
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APPENDIX. 

9 Excerpts from Testimony and Proceedings 

Designated by the Appellant. 

Bill of Exceptions. 

Be it remembered that at the trial of this case before Hon¬ 
orable Judge Robert C. Mattingly, on Tuesday, March 17, 
1942, the material evidence, bearing upon the issues in the 
case was substantially as follows: 

i • • i 

ALEXANDER REESE, JR., plaintiff, testified in his 
own behalf as follows: 

That he is 14 years of age and resides at 660 G Street, 
N. E.; that on August 24,1941 at 9:30 A. M., he was riding 
his bicycle in a westerly direction on G Street, N. W.; that 
when he came to its intersection with New Jersey Avenue, 
N. W., he stopped his bicycle at the designated stop sign, 
resting his foot on the curb stone, and “straddled” his 
bicycle; that he waited for traffic traveling north and south 
on New Jersey Ave. to proceed; that when there was no 
traffic within or near the intersection, he proceeded on into 
the intersection at a very slow rate of speed; that when he 
had traveled about 20 feet into the intersection, he again 
looked to his right and observed a taxicab traveling 

10 south on New Jersey Avenue which was almost at 
the corner of Massachusetts Avenue, about 100 feet 

to his right, and he observed the taxicab slowing down as if 
to give him the right of way; he thereupon continued across 
the intersection, and when he had traveled another 20 feet 
he noticed the taxicab start up at a fast rate of speed; the 


witness thereupon turned his bicycle to the left in order 
to avoid a collision, and was completely turned facing the 
south with his bicycle when the taxicab ran into him; New 
Jersey Avenue is about 60 feet wide, and he had traveled 
40 feet into the intersection when the impact occurred. The 
witness sustained contusions and abrasions to his right 
shoulder, right elbow, right arm and right hip, and he re¬ 
ceived medical attention for approximately one month. 

• * • • # 

12 Thereupon, Officer HOWARD B. QUANTRILLE 
was called as a witness for plaintiff, and he testified 
that he is a member of the Metropolitan Police Department, 
of Washington, District of Columbia, and is attached to the 
Accident Prevention Unit; that he investigated an accident 
which occurred on August 24, 1941, at the intersection of 
New Jersey Avenue and G Street, N. W.; that the witness 
was shown an official police report and diagram and was 
asked whether he recognized same; he stated that he had 
made said report and said diagram, and that they repre¬ 
sented the report of the said accident; whereupon the wit¬ 
ness was asked to refresh his recollection from the report 
and state the exact location of the impact; counsel for the 
defendant objected on the ground that the report spoke for 
itself and the court sustained the objection and allowed the 
plaintiff an exception to its ruling; whereupon counsel for 
the plaintiff asked the Police Officer to step to the black¬ 
board and reproduce thereupon the diagram he made of 
the impact; that the counsel for the defendant objected on 
the same ground, and this objection was also sustained and 
exception was given to plaintiff’s counsel; that the witness 
was thereupon asked by the plaintiff’s counsel from whom 
he obtained the information contained in the report, and 
objection to this was also sustained by defendant’s counsel, 
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and exception noted to plaintiff; that witness was thereupon 
asked by plaintiff’s counsel as to which information con¬ 
tained in the report he obtained from the driver of the taxi¬ 
cab; that witness stated he did not think he could “un¬ 
scramble” the information he obtained from the driver of 
the taxicab from that he obtained from the plaintiff; coun¬ 
sel for the defendant thereupon objected to this question on 
the grounds that the reports spoke for themselves and that 
any statements made by the driver of the taxicab would not 
bind his principal and further that since the witness 

13 could not “unscramble” the information obtained 
from the taxicab driver from that obtained from the 

plaintiff then the question was objectionable since any state¬ 
ments made by the plaintiff would be self-serving declara¬ 
tions and therefore inadmissible; that this objection was 
sustained and an exception granted to plaintiff’s counsel; 
that the witness was asked to state the information he ob¬ 
tained which resulted in his preparation of the diagram 
showing the point of impact; an objection to this question 
on the same grounds was sustained and an exception grant¬ 
ed to plaintiff’s counsel. 

• • * • • 

14 The next witness on behalf of the defendant was 
ROGER CULLINANE, who testified that he was 

present pursuant to a subpoena duces tecum addressed to 
the Major and Superintendent of the Police Department, 
and that pursuant to said subpoena he brought with him 
official Police Reports concerning an accident which oc¬ 
curred on August 24, 1941, between Alexander Reese, Jr., 
and an Astor Taxicab; whereupon plaintiff’s counsel asked 
the witness if he was personally familiar with the matters 
and things stated in the said Police Report, and the wit¬ 
ness stated that he was not familiar with the matters and 
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things contained in the Reports, but he was merely desig¬ 
nated to bring said Reports to Court; whereupon coun¬ 
sel for the plaintiff objected to the introduction of the said 
Reports on the ground that the same constituted hearsay 
and furthermore the Police Officer who had made the Re¬ 
ports was present in Court, and that the proper procedure 
i would be to have the Police Officer who made the Reports 
refresh his recollection therefrom; that this objection was 
overruled and exception granted to plaintiff’s counsel; 

thereupon counsel for defendant introduced the Po¬ 
lo lice Reports in evidence and the witness read the 
same to the jury and an exact copy of said reports is 
attached hereto. 

• • • • • 

I The plaintiff thereupon recalled Officer Howard B. Quan- 
trille as a witness in rebuttal; witness was asked whether 
i or not he had returned to the scene of the accident with the 
taxicab driver and witness answered that he could not re¬ 
member whether he did return to the scene of the accident 
! but that he did recall that the information contained in the 
report made by him was received from the cab driver and 
the plaintiff at the hospital; whereupon witness was asked 
to state what information he had obtained from the cab 
driver as to the happening of the accident which resulted in 
his making the report, and an objection to that question on 
same grounds as previously advanced was sustained by the 
Court, and an exception granted to plaintiff’s counsel; there¬ 
upon the witness was asked as to what information he ob¬ 
tained from the cab driver as to the point of impact which 
resulted in his making the diagram, and an objection to 
that question was sustained and an exception granted to 
! plaintiff’s counsel; whereupon counsel for the plaintiff 
i asked the witness to step to the blackboard and reproduce 
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thereon the diagram he made of the impact, showing the 
measurements and location of the impact; that the counsel 
for defendant objected on the same ground as previously- 
advanced, and this objection was sustained and ex- 
16 ception was given to plaintiff’s counsel; that the wit¬ 
ness was thereupon asked by the plaintiff’s counsel 
to attempt to refresh his recollection as to the persons who 
gave him the information which resulted in his statement 
in the report that the plaintiff has operated his bicycle 
“carelessly”; an objection to this question on the same 
grounds as previously advanced was sustained and an ex¬ 
ception granted to plaintiff. 

The jury returned a verdict in behalf of the defendant. 
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BRIEF FOR APPELLEE, ASTOR CAB COMPANY 


COUNTER-STATEMENT OF CASE 

Police Officer H. B. Quantrille, who made out a written 
incidental and traffic record of the accident which is the 
basis of plaintiff’s suit, testified that he could not “un¬ 
scramble” (Appellant’s App. 3) the information which 
he had received, that is he could not tell whether he received 
a certain bit of information from the plaintiff or from the 
defendant’s driver. Each question asked by the plaintiff’s 
attorney sought to have -witness state who told him pieces 
of information which resulted in his report. This, as afore¬ 
said, he was unable to do. 

Statutes Involved 

The Act of Congress of June 20, 1936, 49 Stat. 1561, 28 
U. S. C. A., Section 695 as is set out in appellant’s brief is 
the only statute involved. 
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Summary of Argument 

1. The admission of the records made by Police Officer 
H. B. Quantrille was correct. 

2. The Court was correct in excluding testimony of the 
officer as to statements made by the parties to the accident 
when the officer was unable to testify as to which of the 
parties made the statement. 

ARGUMENT 

1. The admission of the records made by Police Officer 
H. B. Quantrille was correct. That the records of the 
Police Department were admissible under the Act of Con¬ 
gress of 1936, referred to herein, is clear from the cases of 
Hunter v. Derby Foods, Inc., 110 Fed. (2d) 970; Ulm v. 

I Moore-McCormack Lines, 115 Fed. (2d) 492, rehearing den. 
117 Fed. (2d) 222, cert. den. 313 U. S. 567, 61 S. Ct. 941, 
85 L. Ed. 844; and Reed v. Order of United Commercial 
Travelers of America, 123 Fed. (2d) 252. See also McWil¬ 
liams v. Lewis, 125 Fed. (2d) 200, (D. C. Appeals). 

The Ulm case (supra) clearly distinguishes the case of 
Johnson v. Lutz, 253 N. Y. 124,170 X. E. 517, cited by appel¬ 
lant. There is no requirement in the statute that the 
writing must be offered by the person making the writing, 
and there is no procedure set out in the statute such as is 
contended for by appellant. The statute is one for the 
admission of writing, not for the refreshing of a witness’s 
recollections. 

2. The Court was correct in excluding testimony of the 
officer as to statements made by the parties to the accident 
when he was unable to testify as to which of the parties 
made the statement. The Court did not prevent officer 
Quantrille from disclosing any of the circumstances of 
the making of the writing, but merely prevented the officer 
from answering questions which he was unable to do. The 
questions were designed to elicit admissions of the indi¬ 
viduals to the accident from the witness, but because of 
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the witness’s inability to “unscramble” the information 
which he had received the Court rightly prevented him from 
testifying to any admission. 

The only questions complained of by appellant in his 
brief are questions which would elicit information obtained 
from the cab driver. In view of Officer Quantrille’s inability 
to “ ‘unscramble’ the information he obtained from the 
driver of the taxicab from that he obtained from the plain¬ 
tiff (Appellant’s App. 3) ” the ruling of the Court was mani¬ 
festly correct. 

Appellant’s complaint is that the Court would not permit 
the police officer to testify as to the source of his informa¬ 
tion which lead him to state his conclusion that the plaintiff 
was at fault and that the plaintiff’s vehicle was driven care¬ 
lessly. This the officer was unable to do when he stated 
that he could not tell from which of the parties he had 
received his information. The jury had before it all of the 
circumstances under which the report was made, and it 
is hard to see how the plaintiff was prejudiced. 

CONCLUSION 

In view of the foregoing, it is respectfully submitted that 
the judgment appealed from should be affirmed. 

Respectfully submitted, 

Walter M. Bastian 
Albert F. Adams 
National Press Building 
Washington, D. C. 

Attorneys for Appellee 




